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AN ACT Relating to alternative public works; anmending RCW
39.10. 010, 39.10.020, 39.10.800, 39.10.810, 39.10.080, 39.10.070,
39.10.130, 39.10.120, 60.28.011, and 70.150.070; reenacting and
anendi ng RCW 39. 10. 051 and 39. 10.061; adding new sections to chapter
43.131 RCW addi ng new sections to chapter 39.10 RCW recodifying RCW
39.10. 010, 39.10.020, 39.10.800, 39.10.810, 39.10.051, 39.10.080,
39.10. 070, 39.10.061, 39.10.130, 39.10.100, 39.10.090, 39.10.120,
39. 10. 900, and 39.10. 901, repealing RCW 39.10.902, 39. 10. 030,
39. 10. 040, 39.10.063, 39.10.065, 39.10.067, 39.10.068, 39.10.115, and
39.10.117; providing effective dates; and decl aring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW39.10.010 and 1994 c 132 s 1 are each anended to read
as follows:

The legislature finds that the traditional process of awarding
public works contracts in lunp sumto the | owest responsi ble bidder is
a fair and objective nethod of selecting a contractor. However, under
certain circunstances, alternative public works contracting procedures
may best serve the public interest if such procedures are inplenented
in an open and fair process based on objective and equitable criteria.
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The purpose of this chapter is to authorize the use of certain
suppl enental alternative public works contracting procedures ((by—state
agenetes—and—large—muntct-pabtH-es—ander—H-med—cireunstances) ), Lo
prescribe appropriate requirenents to ensure that such contracting
procedures serve the public interest, and to establish a process for
eval uation of such contracting procedures.

PART 1
GENERAL PROVI SI ONS

Sec. 101. RCW 39.10.020 and 2005 c 469 s 3 are each anended to
read as foll ows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Alternative public works contracting procedure" neans the
design-build ((anrd—+the)), general contractor/construction nanager, and
| ob order contracting procedures authorized in RCW 39.10.051 ((and)) .
39.10.061, and 39.10.130 (as recodified by this act), respectively.

Code Rev/ SCG seg 2 S-0075.4/07 4th draft



©O© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDDNDNMNMNMNMNMNNNMNPEPPRPPRPPRPPRPERPEPRPPRPPREPE
N o oA WNEFE OO 0o NP WDNPE OO oo N O W DN BEe o

vhder—ROW-3910-115—andthe state ferry—system)) "Board" neans the
capital projects advisory review board.

(3) (("Public works project” neans any work for a public body
within the definition of the term public work in RCW 39.04.010.))
"Committee"” neans the project review comrttee.

(4) "Design-build procedure” neans a contract between a public body
and another party in which the party agrees to both design and build
the facility, portion of the facility, or other itemspecified in the
contract.

(5) "Total contract cost" neans the fixed anpbunt for the detailed
specified general conditions work, the negotiated maxinum all owabl e
construction cost, and the percent fee on the negotiated naxinum
all owabl e construction cost.

(6) "Ceneral contractor/construction manager"” neans a firm with
which a public body has selected and negotiated a maxi num all owabl e
construction cost to provide services during the design phase and to
act as construction nenager and general contractor during the
construction phase.

(7) "Job order contract" nmeans a contract ((between—apubliec—body
or any school district and a registered or licensed contractor)) in
which the contractor agrees to a fixed period, indefinite quantity
delivery order contract which provides for the use of negotiated,
definitive work orders for public works as defined in RCW 39. 04. 010.

((65))) (8) "Job order contractor”™ neans a registered or |icensed
contractor awarded a job order contract.

((66))) (9) "Maxi num all owabl e construction cost” neans the maxi mum
cost of the work to construct the project including a percentage for
ri sk contingency, negotiated support services, and approved change
orders.

(10) "Negotiated support services" neans itens a general contractor
would normally manage or performon a construction project including,
but not limted to surveying, hoisting, safety enforcenent, provision
of toilet facilities, tenporary heat, cleanup, and trash renoval.

(11) "Percent fee" nmeans the percentage anpbunt to be earned by the
general contractor/construction nmanager as overhead and profit.

(12) "Public body" neans any general or special purpose governnent,

way i A
1
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including but not limted to state agencies, institutions of higher
education, counties, cities, towns, and special purpose districts.

(13) "Certified public body" neans a public body certified to use
design-build or general contractor/construction mnmanager contracting
procedures, or both, under section 107 of this act.

(14) "Public works project" neans any work for a public body within
the definition of "public work" in RCW 39.04.010.

(15) "Total project cost" neans the cost of the project |ess
financing and | and acquisition costs.

(16) "Unit price book" means a book containing specific prices,
based on generally accepted industry standards and infornmation, where
avail able, for various itens of work to be perforned by the job order
contractor. The prices may include: All the costs of materials;
| abor; equi pnent; overhead, including bonding costs; and profit for
performng the itens of work. The unit prices for |abor nust be at the
rates in effect at the tine the individual work order is issued.

((H)) (A7) "Work order" neans an order issued for a definite
scope of work to be perforned pursuant to a job order contract.

Sec. 102. RCW 39.10.800 and 2005 c 377 s 1 are each anended to
read as foll ows:

(1) The ((eapttal—profects—advisory—+eview)) board is created in
the departnent of general adm nistration to provide an evaluation of
public capital projects construction processes, including the inpact of
contracting nmethods on project outcones, and to advise the |egislature
on policies related to ((atternative)) public works delivery nethods.

(2)(a) The ((eapttal—profeects—advisoery—+eview)) board shall consi st
of the follow ng nenbers appointed by the governor: ((ere)) Two
representatives from construction gener al contracting; one
representative fromthe ((destgn+ndust+ies)) architectural profession;
one representative fromthe engineering profession;, two representatives
fromconstruction specialty subcontracting; ((enre)) two representatives
from ((&)) construction trades |abor organizations; one representative
from the office of mnority and wonen's business enterprises; one
representative froma higher education institution; one representative
fromthe departnent of general admnistration; two representatives from
private industry; and one representative of a domestic insurer
authorized to wite surety bonds for contractors in Washi ngton state.

Code Rev/ SCG seg 4 S-0075.4/07 4th draft
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All appointed nenbers nust be ((aetivelyr—engaged—+n—or—authorizedteo
use—alternative)) know edgeable about public works contracting

pr ocedur es.

(b) ((¥e)) Three nenbers shall be ((at—targe)) positions
representing different Iocal public owners((—Fhe—two—at—targe

L hall . basi I I : I I
appotnted)), selected by the association of Wshington cities, the
Washi ngton state association of counties, and the Wshington public
ports association, respectively.

(c) One nenber shall be a ((werber—of)) representative from the

public hospital districts ((prefeet—+eviewboard)), selected by ((t+hat
board—who—shal—be—noenvettng)) the association of WAshington public

hospital districts.
(d) One nenber shall be a ((werber—of—the)) representative from

school districts ((proejeect—reviewboard)), selected by ((t+hat—beard
who—shal—be—noenvettng)) the WAshington state school directors
associ ati on.

(e) The ((adwvisoery—+eview)) board shall include two nenbers of the
house of representatives, one fromeach major caucus, appointed by the
speaker of the house of representatives, and two nenbers of the senate,
one from each major caucus, appointed by the president of the senate.
Legi sl ative nenbers are nonvoti ng.

(3) Menbers sel ected under subsection (2)(a) of this section shal
serve for ternms of four years, with the terns expiring on June 30th on
the fourth year of the term ((However, in the case of the initial

(4) The ((eapi i ew)) board chair is
sel ected from anong the appoi nted nenbers by the majority vote of the
voti ng nenbers

(5) Legislative nmenbers of the ((eap-tal—projects—advisery—+review))
board shall be reinbursed for travel expenses in accordance with RCW
44.04.120. Nonlegislative nenbers of the ((eapital—projects—advisory
revew) ) board, ((+peluding—any—subeormmttee—menbers—except—those
representing—an—enployer—or—organization-)) project review committee

Code Rev/ SCG seg 5 S-0075.4/07 4th draft
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nenbers, and subcommittee chairs shall be reinbursed for trave
expenses as provided in RCW43.03. 050 and 43. 03. 060.

(6) If a vacancy occurs of the appointive nenbers of the board, the
governor shall fill the vacancy for the unexpired term Menbers of the
board may be renoved for nmal feasance or m sfeasance in office, upon
specific witten charges by the governor, under chapter 34.05 RCW

(7) The ((eapttal—profeects—advisoryreview)) board shall ((eenvene
as—soonr—as—practteal—atter—Juby—1—2005—and—may) ) neet as often as
necessary ((thereatter)).

(8) ((<apttal—profeects—advisery+review)) Board nenbers are expected

to consistently attend ((rewiew)) board neetings. The chair of the
( (eapttal—profeets—advisoery—review)) board may ask the governor to
renmove any nenber who msses nore than two neetings in any cal endar
year w thout cause.

(9) The departnent of general adm nistration shall provide staff
support as may be required for the proper discharge of the function of
t he ((eapttal—profects—advisory—+review)) board.

(10) The ((eapttal—projects—advisory—+review)) board nmay establish

subcommittees as it desires and may invite nonnmenbers of the ((eapt-tal

profeets—advisory—+eview)) board to serve as commttee nenbers.

(11) The board shall encourage participation from persons and

entities not represented on the ((eaptHtal—projects—advisory—+review))

boar d.

Sec. 103. RCW 39. 10.810 and 2005 ¢ 377 s 2 are each anended to
read as foll ows:

The ((eapttal—projeets—advisory—review)) board has the follow ng

powers and duti es:

(1) ((Beve

3y)) Develop and recommend to the legislature policies to further
enhance the quality, efficiency, and accountability of capital
construction projects through the use of traditional and alternative

Code Rev/ SCG seg 6 S-0075.4/07 4th draft
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delivery nethods in Wshington, and make recommendations regarding
expansi on, conti nuati on, el i m nation, or nmodi fication  of t he
alternative public works contracting net hods;

((64)y)) (2) Evaluate the use of existing contracting procedures and
potential future use of other alternative contracting procedures
i ncludi ng conpetitive negotiation contracts;

(3) Appoint nenbers of the conmittee; and

(4) Develop and administer questionnaires designed to provide
guantitative and qualitative data on alternative public works
contracting procedures on which evaluations are based.

NEW SECTION. Sec. 104. PRQIECT REVI EW COW TTEE- - CREATED. (1D
The board shall establish a project review commttee to review and
approve public works projects wusing the design-build and general
contractor/constructi on manager contracting procedures authorized in
RCW 39. 10. 051 and 39.10.061 (as recodified by this act) and to certify
public bodies as provided in section 107 of this act.

(2) The board shall, by a mjority vote of the board, appoint
persons to the conmttee who are know edgeable in the use of the
design-build and general contractor/construction manager contracting
procedures. Appoi ntnents nust represent a bal ance anong the industries
and public owners on the board listed in RCW39. 10.800 (as recodified
by this act).

(a) When nmeking initial appointnents to the commttee, the board
shal | consider for appointnment forner nenbers of the school district
project review board and the public hospital district project review
boar d.

(b) Each nenber of the commttee shall be appointed for a term of
three years. However, for initial appointnents, the board shal
stagger the appointnent of commttee nenbers so that the first nenbers
are appointed to serve terns of one, two, or three years fromthe date
of appointnment. Appointees nay be reappointed to serve nore than one
term

(c) The commttee shall, by a mpjority vote, elect a chair and
vice-chair for the conmttee.

(d) The commttee chair nmy select a person or persons on a
tenporary basis as a nonvoting nenber if project specific expertise is
needed to assist in a review

Code Rev/ SCG seg 7 S-0075.4/07 4th draft
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(3) The chair of the commttee, in consultation with the vice-
chair, may appoint one or nore panels of at |least six conmttee nenbers
to carry out the duties of the commttee. Each panel shall have
bal anced representation of t he private and public sect or
representatives serving on the conmttee.

(4) Any nmenber of the commttee directly or indirectly affiliated
with a submttal before the commttee nmust recuse hinself or herself
fromthe commttee consideration of that submttal

(5) Any person who sits on the commttee or panel is not precluded
from subsequently bidding on or participating in projects that have
been reviewed by the commttee.

(6) The commttee shall neet as often as necessary to ensure that
certification and approvals are conpleted in a tinmely manner.

NEW SECTION. Sec. 105. PRQIECT REVIEW COW TTEE DUTI ES. The
commttee shall

(1) Certify, or recertify, public bodies for a period of three
years to wuse the design-build or general contractor/construction
manager, or both, contracting procedures for projects with a total
project cost of ten mllion dollars or nore;

(2) Review and approve the use of the design-build or general
contractor/constructi on manager contracting procedures on a project by
project basis for public bodies that are not certified under section
107 of this act; and

(3) Revi ew and approve t he use of t he gener al
contractor/construction nmanager contracting procedure by certified
public bodies for projects with a total project cost under ten mllion
dol |l ars.

NEW SECTION. Sec. 106. PRQIECT REVI EW COWM TTEE MEETI NGS- - OPEN
AND PUBLI C. (1) The commttee shall hold regular public neetings to
carry out its duties as described in section 105 of this act.
Comm ttee neetings are subject to chapter 42.30 RCW

(2) The commttee shall publish notice of its public neetings at
| east twenty days before the neeting in a | egal newspaper circulated in
the area where the public body seeking certification is |ocated, or
where each of the proposed projects under consideration wll be

Code Rev/ SCG seg 8 S-0075.4/07 4th draft
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constructed. All neeting notices nust be posted on the commttee's web
site.

(3) The neeting notice nust identify the public body that is
seeking certification or project approval, and where applicable, a
description of projects to be considered at the neeting. The notice
must indicate when, where, and how the public may present conments
regarding the commttee's certification of a public body or approval of
a project. Information submtted by a public body to be reviewed at
the neeting shall be available on the commttee's web site at the tine
the notice is published.

(4) The <conmttee mnust allow for public coment on the
appropriateness of certification of a public body or on the
appropri ateness of the use of the proposed contracting procedure and
the qualifications of a public body to use the contracting procedure.
The comm ttee shall receive and record both witten and oral comments
at the public hearing.

NEWSECTI ON.  Sec. 107. PRQIECT REVI EWCOW TTEE- - CERTI FI CATI ON OF
PUBLIC BODIES. (1) A public body may apply for certification to use
t he design-build or general contractor/construction manager contracting
procedure, or Dboth. Once certified, a public body may use the
contracting procedure for which it is certified on individual projects
with a total project cost over ten mllion dollars wthout seeking
commttee approval. The certification period is three years. A public
body seeking certification nust submt to the commttee an application
in a format and manner as prescribed by the coommttee. The application
must include a description of the public body's qualifications, its
capital plan during the certification period, and its intended use of
alternative contracting procedures.

(2) To certify a public body, the conmttee shall determ ne that
t he public body:

(a) Has the necessary experience and qualifications to determ ne
which projects are appropriate for wusing alternative contracting
procedur es;

(b) Has the necessary experience and qualifications to carry out
the alternative contracting procedure, including, but not limted to:
(1) Project delivery know edge and experience; (ii) personnel wth
appropriate construction experience; (iii) a managenent plan and

Code Rev/ SCG seg 9 S-0075.4/07 4th draft
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rationale for its alternative public works projects; (iv) denonstrated
success in managi ng public works projects; (v) denponstrated success in
managi ng at least one alternative public works project; (vi) the
ability to properly manage its capital facilities plan including, but
not limted to, appropriate project planning and budgeti ng experience;
and (vii) its ability to neet requirenents of this chapter; and

(c) Has resolved any audit findings on previous public works
projects in a manner satisfactory to the commttee.

(3) The conmttee shall, if practicable, make its determ nation at
the public neeting during which an application for certification is
reviewed. Public comments nust be considered before a determnation is
made. Wthin ten business days of the public neeting, the commttee
shal|l provide a witten determnation to the public body, and make its
determ nation available to the public on the conmttee's web site.

(4) The commttee nay revoke any public body's certification upon
a finding, after a public hearing, that its use of design-build or
general contractor/construction mnanager contracting procedures no
| onger serves the public interest.

(5) The commttee may renew the certification of a public body for

one additional three-year period. The public body nust submt an
application for recertification at |least three nonths before the
initial certification expires. The application shall include updated

information on the public body's capital plan for the next three years,
its intended use of the procedures, and any other information requested

by the commttee. The commttee nust review the application for
recertification at a neeting held before expiration of the applicant's
initial certification period. A public body mnust reapply for

certification under the process described in subsection (1) of this
section once the period of recertification expires.

(6) Certified public bodies nmust submt project data information as
required in RCW 39.10.070 (as recodified by this act) and section 302
of this act.

NEWSECTI ON. Sec. 108. PRQIECT REVI EWCOW TTEE- - PROJECT APPROVAL
PROCESS. (1) A public body not certified under section 107 of this act
may apply for approval to wuse the design-build or general
contractor/constructi on manager contracting procedure on a project. A
public body seeking approval nust submt to the conmttee an

Code Rev/ SCG seg 10 S-0075.4/07 4th draft
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application in a format and manner as prescribed by the conmttee. The
application nust include a description of the public body's
qualifications, a description of the project, and its intended use of
alternative contracting procedures.

(2) To approve a proposed project, the commttee shall determ ne
t hat :

(a) The alternative contracting procedure wl]l provide a
substantial fiscal benefit or the use of the traditional nethod of
awarding contracts in lunp sum to the |ow responsive bidder is not
practical for neeting desired quality standards or delivery schedul es;

(b) The proposed project neets the requirenments for using the
alternative contracting procedure as described in section 201 or 301 of
this act;

(c) The public body has the necessary experience or qualified team
to carry out the alternative contracting procedure, including, but not

limted to: (1) Project delivery know edge and experience; (ii)
sufficient personnel wth construction experience to admnister the
contract; (iii) clear and | ogical lines of authority/ mnagenent plan;

(iv) the necessary and appropriate funding and tine to properly nanage
the job and conplete the project; (v) continuity of project managenent
team including personnel wth experience nmanagi ng projects of simlar
scope and size to the project being proposed; and (vi) necessary and
appropriate construction budget;

(d) For design-build projects, construction personnel independent
of the design-build team are know edgeable in the design-build process
and are able to oversee and adm nister the contract; and

(e) The public body has resolved any audit findings related to
previous public works projects in a manner satisfactory to the
conmm ttee.

(3) The conmttee shall, if practicable, make its determ nation at
the public neeting during which a submttal is reviewed. Publ i c
comments nmust be considered before a determ nation i s made.

(4) Wthin ten business days after the public neeting, the
commttee shall provide a witten determnation to the public body, and
make its determination available to the public on the conmttee' s web
site. If the commttee fails to nake a witten determ nation within
ten business days of the public neeting, the request of the public body

Code Rev/ SCG seg 11 S-0075.4/07 4th draft
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to use the alternative procurenent nethod on the requested project
shal | be deened approved.

(5) The requirenents of subsection (1) of this section also apply
to certified public bodi es seeki ng to use t he gener al
contractor/constructi on manager contracting procedure on projects with
a total project cost of less than ten mllion dollars.

(6) Failure of the commttee to neet wthin sixty cal endar days of
a public body's application to use an alternative contracting procedure
on a project shall be deened an approval of the application.

NEW SECTION. Sec. 109. APPEAL PROCESS. Fi nal determ nations by
the coonmttee may be appealed to the board within seven days by the
public body or by an interested party. Notice of an appeal nust be
provided to the coomittee and, as applicable, to the public body. The
board shall resolve an appeal within thirty days of receipt of the
appeal . The public body shall conply with the determ nation of the
boar d.

PART 2
DESI G\- BUI LD

Sec. 201. RCW 39. 10. 051 and 2003 ¢ 352 s 2 and 2003 ¢ 300 s 4 are
each reenacted and anended to read as foll ows:

(1) ((Netwthstanding—any—other—proviston—ot—law—and—alter

M-t h DO\ 0

Code Rev/ SCG seg 12 S-0075.4/07 4th draft
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contract—

2—Pubbe—boedi-es—authorized—under—thts—seetion)) Subject to the
process in section 107 or 108 of this act, public bodies may utilize
the design-build procedure for public works projects ((valued)) in
which the total project cost is over ten mllion dollars and where:

(a) The design and construction activities ((e+)), technol ogies, or
schedule to be used are highly specialized and a design-build approach
is critical in developing the construction nethodol ogy or inplenenting
t he proposed technol ogy; or

(b) The project design is repetitive in nature and is an incidental
part of the installation or construction; or

(c) Regular interaction with and feedback fromfacilities users and
operators during design is not critical to an effective facility
desi gn.

(({3) Public bodies authorized under this section may also use))
(2) The design-build procedure also may be used for the ((feHowng

. I I . .. I . PIVIN (e .t hi
sect-on-

{&—Fhe)) construction or erection of preengi neered netal buil dings
or prefabricated nodul ar buil dings, regardl ess of cost((—er

Code Rev/ SCG seg 13 S-0075.4/07 4th draft
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assoctated—tand-basedFactHties)) and is not subject to approval by

the commttee.
(3) The design-build procedure may not be used for operations and
mai nt enance beyond t hree years.

Sec. 202. RCW 39.10.080 and 1994 c 132 s 8 are each anended to
read as foll ows:

Notw t hstanding the provisions of RCW39.04.015, a public body
using the design-build contracting procedure is authorized to negotiate
an adjustnment to the lowest bid or proposal price for a public works
proj ect ((awarded—under—ROA39-10-050and39-10-060)) based upon agreed
changes to the contract plans and specifications under the follow ng
condi tions:

(1) Al responsive bids or proposal prices exceed the available
funds, as certified by an appropriate fiscal officer;

(2) The apparent | owresponsive bid or proposal does not exceed the
avai l able funds by the greater of one hundred twenty-five thousand
dollars or two percent for projects valued over ten mllion dollars;
and

(3) The negotiated adjustnent will bring the bid or proposal price
wi thin the anmount of avail able funds.
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Sec. 203. RCW 39.10.070 and 1994 c 132 s 7 are each anended to
read as foll ows:

(1) A public body wutilizing the ((aterpative—puble—woerks))
design-build contracting procedure((s—autherized—under—ROAW-39-10-050
anrd—39-10-060)) shall provide for:

(a) ((

{¢y)) Reasonabl e budget contingencies totaling not |less than five
percent of the anticipated contract val ue;

phases+

£e)y)) (b) Enploynment of staff or consultants with expertise and
prior experience in the managenent of conparable projects; ((and

1)) (c) Contract docunents that include alternative dispute
resolution procedures to be attenpted prior to the initiation of
[itigation,

(d) Subm ssion of project information, as required by the board;

and

(e) Contract docunents that require the contractor, subcontractors,
and designers to submt project information required by the board.

(2) A public body wutilizing the ((aterpative—puble—woerks))
design-build contracting procedure((s—unrder—ROAN—39-10-050——and
39--10-0660)) may provide incentive paynents to contractors for early
conpletion, cost savings, or other goals if such paynents are
identified in the request for proposals.

NEW SECTION. Sec. 204. DESIGNBULD CONTRACT AWARD. (1)
Contracts for design-build services shall be awarded through a
conpetitive process using public solicitation of proposals for design-
buil d services. The public body shall publish at |east once in a | egal
newspaper of general circul ation published in, or as near as possible
to, that part of the county in which the public work will be done, a
notice of its request for qualifications from proposers for design-
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build services, and the availability and |ocation of the request for
proposal docunents. The request for qualifications docunents shall
i ncl ude:

(a) A general description of the project that provides sufficient
information for proposers to submt qualifications;

(b) The reasons for using the design-build procedure;

(c) A description of the qualifications to be required of the
proposer including, but not Iimted to, subm ssion of the proposer's
acci dent prevention program

(d) A description of the process the public body will use to
eval uate qualifications and finalists' proposals, including evaluation
factors and the relative weight of factors and any specific forns to be
used by the proposers;

(1) Evaluation factors for request for qualifications shal
include, but not be limted to technical qualifications, such as
speci al i zed experience and technical conpetence, capability to perform
and past perfornmance of the proposers' team including the architect-
engi neer and construction nenbers, and other appropriate factors. Cost
or price-related factors are not permtted in the request for
qualifications phase;

(ii1) Evaluation factors for finalists' proposals shall include, but
not be limted to, the factors listed in (d)(i) of this subsection, as
wel | as technical approach design concept; proposal price; ability of
pr of essi onal personnel; past performance on simlar projects; ability
to neet tinme and budget requirenents; ability to provide a perfornmance
and paynent bond for the project; recent, current, and projected work
| oads of the firm and |ocation. Alternatively, if the public body
determines that all finalists wll be capable of producing a design
t hat adequately neets project requirenents, the public body may award
the contract to the firmthat submts the responsive proposal with the
| owest price;

(e) The formof the contract to be awarded,

(f) The anmpbunt to be paid to finalists submtting responsive
proposal s and who are not awarded a design-build contract;

(g) The schedul e for the procurenent process and the project; and

(h) Oher information relevant to the project.

(2) The public body shall establish a commttee to evaluate the
responses to the request for qualifications and, based on the factors,
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wei ghting, and process identified in the request for qualifications.
Based on the commttee's evaluation, the public body shall select not
nore than five responsive and responsible finalists to submt
proposal s. The public body may, in its sole discretion, reject all
proposals and shall provide its reasons for rejection in witing to al

proposers.
(3) Upon selection of the finalists, the public body shall issue a
request for proposals to the finalists, which shall provide the

foll ow ng information:

(a) A detailed description of the project including programmti c,
performance, and technical requirenents and specifications; functional
and operational elenents; mninmm and maxi num net and gross areas of
any building; and, at the discretion of the public body, prelimnary
engi neering and architectural draw ngs; and

(b) The target budget for the design-build portion of the project.

(4) The public body shall establish a conmttee to evaluate the
proposal s submtted by the finalists. Design-build contracts shall be
awarded using the procedures in (a) or (b) of this subsection. The
public body nust identify in the request for qualifications which
procedure will be used.

(a) The finalists' proposals shall be evaluated and scored based on
the factors, weighting, and process identified in the initial request
for qualifications and in any addenda published by the public body.
Publ i c bodi es may request best and final proposals fromfinalists. The
public body shall initiate negotiations with the firm submtting the
hi ghest scored proposal. If the public body is unable to execute a
contract with the firm submtting the highest scored proposal,
negotiations with that firm may be suspended or termnated and the
public body may proceed to negotiate with the next highest scored firm
Publ i c bodi es shall continue in accordance with this procedure until a
contract agreenent is reached or the selection process is term nated.

(b) I'f the public body determnes that all finalists are capabl e of
producing a design that adequately neets project requirenents, the
public body my award the contract to the firm that submts the
responsi ve proposal with the | owest price.

(5) The firm awarded the contract shall provide a performance and
paynment bond for the contracted anount. The public body shall provide
appropriate honorarium paynents to finalists submtting best and final
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proposal s that are not

paynents shal

potential proposers on design-build projects.
anount of the honorarium
effort

PART 3

awarded a design-build contract.
be sufficient to generate neani ngful

the public body shal
required to neet the selection criteria.

Honor ari um
conpetition anong

In determning the
consi der the |evel of

GENERAL CONTRACTOR/ CONSTRUCTI ON MANAGER

Sec. 301.

RCW 39. 10. 061 and 2003 ¢ 352 s 3 and 2003 ¢ 300 s 5 are

each reenacted and anended to read as fol |l ows:

Subj ect to the process in section 107 or

publ i c bodies

108 of this act,

( { a-hortzed—under——tHhis——seect+on) )
procedure for
as deternmned by the commttee and

contractor/constructi on nanager
{ { valved—over—ten—mH+on—dollars) ),

utilize the general
public works projects

may

wher e:

((()) (1) Inplenentation of the project involves conplex
schedul i ng ((regui+rerments)), phasing, or coordination; ((er
tBy)) (2) The project involves construction at an ((extsting))

Code Rev/ SCG seg 19
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occupied facility which nmust continue to operate during construction;
((er

¢y)) (3) The involvenent of the general contractor/construction
manager during the design stage is critical to the success of the
project ((—
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) L L | facitities)):
(4) The project enconpasses

a

conpl ex

or

t echni cal

wor k

environnent; or

Code Rev/ SCG seg 23

S-0075.4/07 4th draft



N

©O© 00 N O Ol bW

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

(5) The project requires specialized work on a building that has
historic significance.

NEW SECTION. Sec. 302. PRQIECT MANAGEMENT AND CONTRACTI NG
REQUI REMENTS. (D) A public body usi ng t he gener al
contractor/constructi on manager contracting procedure shall provide
for:

(a) The preparation of appropriate, conplete, and coordinated
desi gn docunents;

(b) Confirmation that a constructability analysis of the design
docunents has been perforned prior to solicitation of a subcontract bid
package;

(c) Reasonabl e budget contingencies totaling not |ess than five
percent of the anticipated contract val ue;

(d) To the extent appropriate, on-site architectural or engineering
representatives during major construction or installation phases;

(e) Enploynent of staff or consultants with expertise and prior
experience in the managenment of conparable projects, critical path
met hod schedul e revi ew and anal ysis, and the adm nistration, pricing,
and negoti ation of change orders;

(f) Contract docunents that include alternative dispute resolution
procedures to be attenpted before the initiation of litigation;

(g) Contract docunents that: (1) Obligate the public owner to
accept or reject a request for equitable adjustnent, change order, or
claimw thin a specified tinme period but no |later than sixty cal endar
days after the recei pt by the public body of related docunentation; and
(ii1) provide that if the public owner does not respond in witing to a
request for equitable adjustnment, change order, or claim within the
specified tinme period, the request is deened deni ed;

(h) Subm ssion of project information, as required by the board;
and

(i) Contract docunents that require the contractor, subcontractors,
and designers to submt project information required by the board.

(2) A public body using the general contractor/construction manager
contracting procedure may include an incentive clause for early
conpl etion, cost savings, or other performance goals if such incentives
are identified in the request for proposals. No incentives granted may
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exceed five percent of the maxi num all owabl e construction cost. No
incentives may be paid from any contingency fund established for
coordi nation of the construction docunments or coordi nation of the work.

(3) If the construction is conpleted for less than the maxi mum
al | owabl e construction cost, any savings not otherw se negotiated as
part of an incentive clause shall accrue to the public body. |If the
construction is conpleted for nore than the maxinmum allowable
construction cost, the additional cost is the responsibility of the
general contractor/construction nanager.

(4) 1f the public body and the general contractor/construction
manager agree, in witing, on a price for additional work, the public
body nust issue a change order within thirty days of the witten
agreenent. |f the public body does not issue a change order within the
thirty days, interest shall accrue on the dollar anount of the
additional work satisfactorily conpleted until a change order is
i ssued. The public body shall pay this interest at a rate of one
percent per nonth.

NEW SECTI ON.  Sec. 303. CONTRACT AWARD. (1) Public bodies should
sel ect general contractor/construction managers early in the life of
public works projects, and in nost situations no later than the
conpl etion of schematic design

(2) Contracts for the services of a general contractor/
construction manager under this section shall be awarded through a
conpetitive process requiring the public solicitation of proposals for

gener al contractor/construction nmanager services. The public
solicitation of proposals shall include:
(a) A description of the project, i ncluding programati c,

performance, and technical requirenents and specifications when
avai |l abl e;

(b) The reasons for wusing the general contractor/construction
manager procedure;

(c) A description of the qualifications to be required of the firm
i ncl udi ng subm ssion of the firm s accident prevention program

(d) A description of the process the public body will use to
eval uate qualifications and proposals, including evaluation factors and
the relative weight of factors;

Code Rev/ SCG seg 25 S-0075.4/07 4th draft



©O© 00 N O Ol WDN P

W NNNNNMNNMNNNMNNNRRRRRRRPRR PR
O © O ~N O UM WNEREROOOONOOONMNWNIERERO

31
32
33
34
35
36
37

(e) The form of the contract, including any contract for
preconstruction services, to be awarded;

(f) The estimted maxi num al | owabl e construction cost; and

(g The bid instructions to be used by the general contractor/
construction manager finalists.

(3) Eval uation factors for sel ection of t he gener al
contractor/construction shall include, but not be limted to:

(a) Ability of the firm s professional personnel;

(b) The firm s past performance in negotiated and conpl ex projects;

(c) The firms ability to neet tinme and budget requirenents;

(d) The scope of work the firm proposes to self-perform and its
ability to performthat work;

(e) The firms proximty to the project |ocation;

(f) Recent, current, and projected work | oads of the firm and

(g) The firm s approach to executing the project.

(4) A public body shall establish a conmttee to evaluate the
proposal s. After the commttee has selected the nost qualified
finalists, these finalists shall submt final proposals, including
sealed bids for the percent fee on the estimated naxi mum all owabl e
construction cost and the fixed anmount for the general conditions work
specified in the request for proposal. The public body shall select
the firm submtting the highest scored final proposal using the
eval uation factors and the relative weight of factors published in the
public solicitation of proposals.

(5) Public bodies may contract with the selected firmto provide
services during the design phase that nmay include life-cycle cost
desi gn consi derations, value engineering, scheduling, cost estimting,
constructability, alternative construction options for cost savings,
and sequencing of work, and to act as the construction manager and
general contractor during the constructi on phase.

NEW SECTI ON.  Sec. 304. MAXI MUM ALLOMBLE CONSTRUCTI ON COST. (1)
The maxi mum al | owabl e construction cost shall be used to establish a
total contract cost for which the general contractor/construction
manager shall provide a performance and paynent bond. The maxi mum
al | owabl e construction cost shall be negotiated between the public body
and the selected firm when the ~construction docunents and
specifications are at |east ninety percent conplete, unless both
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parties agree to set it at a different tine. A firms willingness to
set the maxi mum allowable construction cost before the construction
docunents and specifications are ninety percent conplete shall not be
a factor in the selection process.

(2) Major bid packages may be bid in accordance with section 305 of
this act before agreenent on the maxi mnum all owabl e constructi on cost
bet ween t he public body and t he sel ect ed genera
contractor/constructi on manager. The general contractor/construction
manager nmay issue an intent to award to the responsible bidder
submtting the | owest responsive bid.

(3) The public body nmay, at its option, authorize the general
contractor/construction manager to proceed with the bidding and award
of bid packages before receipt of conplete plans and specifications.
Any contracts awarded under this subsection shall be incorporated in
t he negoti ated maxi mnum al | owabl e constructi on cost.

(4) The total contract cost includes the fixed anount for the
detailed specified general conditions work, the negotiated maxinum
al l omabl e construction cost, the negotiated support services, the
percent fee on the negotiated maxi num al | owabl e construction cost, and
sal es tax. Negoti ated support services my be included in the
specified general conditions at the discretion of the public body.

(5 |If the public body is unable to negotiate a satisfactory
maxi mum al | owabl e construction cost with the firm selected that the
public body determnes to be fair, reasonable, and within the avail able
funds, negotiations with that firmshall be formally term nated and the
public body shall negotiate with the next highest scored firm and
continue until an agreenent is reached or the process is term nated.

NEW SECTION.  Sec. 305. SUBCONTRACT BI DDI NG PROCEDURE. (1) Al

subcontract work and equipnent and nmaterial purchases shall be
conpetitively bid with public bid openings. Subcontract bid packages
and equipnent and materials purchases shall be awarded to the

responsi bl e bi dder submtting the | owest responsive bid.
(2) Al subcontract bid packages in which bidder eligibility was

not determ ned in advance shall include the specific objective criteria
that will be used to evaluate bidder responsibility. If the | owest
bi dder S det er m ned not to be responsible, the general

contractor/constructi on manager nust provide witten docunentation to
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that bidder explaining the basis for the decision. Responsibility
shall be determned in accordance with criteria listed in the bid
docunent s.

(3) Al subcontractors who bid work over three hundred thousand
dollars shall post a bid bond. Al subcontractors who are awarded a
contract over three hundred thousand dollars shall provide a
performance and paynent bond for the contract anount. Al l ot her
subcontractors shall provide a performance and paynent bond if required
by the general contractor/construction manager.

(4) 1If the general contractor/construction manager receives a
witten protest froma subcontractor bidder or an equi prent or naterial
supplier, the general contractor/construction nanager shall not execute
a contract for the subcontract bid package or equipnent or nmateria
purchase order with anyone other than the protesting bidder wthout
first providing at least two full business days' witten notice of the
intent to execute a contract for the subcontract bid package:
PROVI DED, That the protesting bidder nust submt witten notice of its
protest no later than two full business days follow ng the bid opening.
I nt er medi ate Saturdays, Sundays, and |egal holidays are not counted.

(5 A low bidder who clains error and fails to enter into a
contract is prohibited frombidding on the sane project if a second or
subsequent call for bids is made for the project.

(6) The general contractor/construction manager nmay negotiate with
the |owest responsible and responsive bidder in accordance with RCW
39.10.080 (as recodified by this act) and, if unsuccessful, nust rebid
t he subcontract work or equi pnent or material purchases.

(7) The general contractor/construction nanager nust provide a
witten explanation if all bids are rejected.

NEW SECTION. Sec. 306. GENERAL CONTRACTOR/ CONSTRUCTI ON MANAGER
SELF PERFORMANCE OF SUBCONTRACT WORK. (1) Except as provided in this
section, bidding on subcontract work or for the supply of equi pnent or
materials by the general contractor/construction manager or its
subsidiaries is prohibited.

(2) The general contractor/construction manager, or its
subsidiaries, may bid on subcontract work or for the supply of
equi pnent or materials if:
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(a) The work within the subcontract bid package or equipnent or
materials are customarily performed or supplied by the general
contractor/constructi on nmanager;

(b) The bid opening is nanaged by the public body and is in
conpliance with section 305 of this act; and

(c) Notification of the general contractor/construction manager's
intention to bid is included in the public solicitation of bids for the
bi d package or for the equi pnent or materials.

(3) In no event may the general contractor/construction manager or
its subsidiaries purchase equipnent or nmaterials for assignnent to
subcontract bid package bidders for installation or warranty. The
value of subcontract work perfornmed and equipnent and materials
supplied by the general contractor/construction manager nay not exceed
thirty percent of the negotiated maxi mum al | owabl e constructi on cost.
Negoti at ed support servi ces per f or med by t he gener al
contractor/construction manager shall not be considered subcontract
wor k for purposes of this subsection.

NEW SECTION. Sec. 307. PREBID DETERM NATION OF SUBCONTRACTOR
ELI G BI LITY. | f determnation of subcontractor eligibility prior to
seeking bids is in the best interest of the project and critical to the
successful conpletion of a subcontract bid package, the general
contractor/construction manager, with witten approval by the public
body, may determine eligibility before issuing a subcontractor bid
package followi ng the process in section 305 of this act. The general
contractor/constructi on manager nust:

(1) Conduct a hearing and provide an opportunity for any interested
party to submt witten and verbal comments regarding the justification
for conducting bidder eligibility, the evaluation criteria, and weights
for each criteria and subcriteria;

(2) Publish a notice of intent to evaluate and determ ne bidder
eligibility in a | egal newspaper published in or as near as possible to
that part of the county where the public work will be constructed at
| east fourteen cal endar days before conducting a public hearing;

(3) Ensure the public hearing notice includes the date, tine, and
| ocation of the hearing, a statenent justifying the basis and need for
performng eligibility analysis before bid opening, and specific
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eligibility criteria and applicable weights given to each criteria and
subcriteria that will be used during eval uation;

(4) After the public hearing, consider witten and verbal conments
received and determne, in conjunction with the public owner, if
determining bidder eligibility in advance of seeking bids is in the
best interests of the project;

(5) Wth the public owner, issue a witten final determ nation to
all interested parties. All protests nust be filed within seven
cal endar days of the final determ nation. Any nodifications to the
eligibility criteria and weights shall be based on comments received
during the public hearing process and shall be included in the final
determ nati on; and

(6) Provide a bidder evaluation package to all interested bidders
and provide the results and scoring of the bidder eligibility
determ nation

NEW SECTION. Sec. 308. SUBCONTRACT AGREEMENTS. Subcont r act
agreenents used by the general contractor/construction manager shal
not :

(1) Delegate or assign the general contractor/construction
manager's inplied duty not to hinder or delay the subcontractor.
Not hi ng in this subsecti on (1) prohi bits t he gener al
contractor/constructi on manager from requiring subcontractors not to
hi nder or delay the work of the general contractor/construction nanager
or other subcontractors and to hold subcontractors responsible for such
damages;

(2) Delegate or assign the general contractor/construction
manager's authority to resolve subcontractor conflicts. The genera
contractor/constructi on manager nmay del egate or assign coordination of
specific elements of the work, including: (a) The coordination of shop
dr aw ngs anong subcontractors; (b) t he coordi nation anong
subcontractors in ceiling spaces and nechanical roons; and (c) the
coordi nation of a subcontractor's lower tier subcontractors. Nothing
in this subsection prohibits the general contractor/construction
manager from inposing a duty on its subcontractors to cooperate with
t he general contractor/constructi on manager and ot her subcontractors in
t he coordination of the work;
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(3) Restrict the subcontractor's right to damages for changes to
the construction schedule or work to the extent that the delay or
di sruption is caused by the general contractor/construction rmanager or
entities acting for them The general contractor/constructi on manager
may require the subcontractor to provide notice that rescheduling or
resequencing wll result in delays or additional costs;

(4) Require the subcontractor to bear the cost of trade danmage
repair except to the extent the subcontractor is responsible for the
damage. Nothing in this subsection (4) precludes the general
contractor/construction manager from requiring the subcontractor to
take reasonable steps to protect the subcontractor's work from trade
damage; or

(5) Require the subcontractor to execute progress paynent
applications that waive bond or retainage rights as a condition of
recei pt of progress paynment, except to the extent the subcontractor has
or will receive paynent. Nothing in this section precludes the genera
contractor/construction manager from requiring the subcontractor to
execute a full and final release, including a waiver of bond and
retainage rights, as a condition of final paynent.

PART 4
JOB ORDER CONTRACTI NG

Sec. 401. RCW 39.10.130 and 2003 c 301 s 1 are each anended to
read as foll ows:

(1) The follow ng public bodies are authorized to use the job order
contracting procedure:

(a) The departnent of general adm nistration;

(b) The University of Washi ngton;

(c) Washington State University;

(d) Every city with a population greater than seventy thousand and
any public authority chartered by such city under RCW 35.21. 730 t hrough
35. 21. 755;

(e) Every county with a population greater than four hundred fifty
t housand;

(f) Every port district with total revenues greater than fifteen
mllion dollars per year;
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(g) Every public utility district with revenues from energy sal es
greater than twenty-three mllion dollars per year

(h) Every school district; and

(i) The state ferry system

(2) Public bodies may use a job order contract for public works
projects when( (=

a—Apubliebody—has—+rarde)) a determination is nade that the use
of job order contracts wll benefit the public by providing an
effective neans of reducing the total lead-tine and cost for the
construction of public works projects ((e+)) for repair and renovation

required at public facilities through the use of unit price books and
work orders by elimnating time-consumng, costly aspects of the
traditional public works process, which require separate contracting
actions for each small project((+

by T : I | L  eul , I
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sehool—di-striet) ) .

NEW SECTI ON. Sec. 402. CONTRACT AWARD. (1) Job order contracts
shal | be awarded through a conpetitive process using public requests
for proposals.

(2) The public body shall make an effort to solicit proposals from
a certified mnority or certified woman-owned contractor to the extent
permtted by the Washington state civil rights act, RCW49.60. 400.

(3) The public body shall publish, at least once in a statew de
publication and |egal newspaper of general circulation published in
every county in which the public works project is anticipated, a
request for proposals for job order contracts and the availability and
| ocation of the request for proposal docunents. The public body shal
ensure that the request for proposal docunents at a m ni num i ncl udes:

(a) A detailed description of the scope of the job order contract
including performance, technical requirenments and specifications,
functional and operational elenents, mninmm and maxi rum work order
anounts, duration of the contract, and options to extend the job order
contract;

(b) The reasons for using job order contracts;

(c) A description of the qualifications required of the proposer;
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(d) The identity of the specific unit price book to be used,

(e) The mnimm contracted anobunt commtted to the selected job
order contractor;

(f) A description of the process the public body wll wuse to
eval uate qualifications and proposals, including evaluation factors and
the relative weight of factors. The public body shall ensure that
eval uation factors include, but are not limted to, proposal price and
the ability of the proposer to perform the job order contract. I n
evaluating the ability of the proposer to perform the job order
contract, the public body nay consider: The ability of the
prof essi onal personnel who will work on the job order contract; past
performance on simlar contracts; ability to neet tine and budget
requi renments; ability to provide a performance and paynent bond for the
job order contract; recent, current, and projected work |oads of the
proposer; |ocation; and the concept of the proposal;

(g) The formof the contract to be awarded,

(h) The nmethod for pricing renewals of or extensions to the job
order contract;

(1) A notice that the proposals are subject to the provisions of
sections 305 and 306 of this act; and

(j) Oher information relevant to the project.

(4) A public body shall establish a conmttee to evaluate the
proposal s. After the commttee has selected the nost qualified
finalists, the finalists shall submt final proposals, including sealed
bi ds based upon the identified unit price book. Such bids may be in
the form of coefficient markups from |listed price book costs. The
public body shall award the contract to the firmsubmtting the highest
scored final proposal using the evaluation factors and the relative
wei ght of factors published in the public request for proposals and
will notify the board of the award of the contract.

(5) The public body shall provide a protest period of at |east ten
busi ness days following the day of the announcenent of the apparent
successful proposal to allow a protester to file a detailed statenent
of the grounds of the protest. The public body shall pronptly make a
determ nation on the nerits of the protest and provide to all proposers
a witten decision of denial or acceptance of the protest. The public
body shall not execute the contract until two business days follow ng
the public body's decision on the protest.
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(6) The requirenments of RCW 39. 30.060 do not apply to requests for
proposals for job order contracts.

NEW SECTI ON.  Sec. 403. JOB ORDER CONTRACT REQUI REMENTS. (1) The
maxi mum total dollar anount that may be awarded under a job order
contract shall not exceed four mllion dollars per year for a maxi mum
of three years.

(2) Job order contracts may be executed for an initial contract
term of not to exceed two years, with the option of extending or
renewi ng the job order contract for one year. Al'l extensions or
renewal s must be priced as provided in the request for proposals. The
extension or renewal nust be nutually agreed to by the public body and
the job order contractor.

(3) A public body may have no nore than two job order contracts in
effect at any one tinme, with the exception of the departnent of general
adm ni stration, which may have four job order contracts in effect at
any one tine.

(4) At least eighty percent of work contained in a job order
contract must be subcontracted to entities other than the job order
contractor. The job order contractor nust distribute contracts as
equitably as possible anong qualified and avail able subcontractors
including mnority and woman-owned subcontractors to the extent
permtted by |aw.

(5) The job order contractor shall publish notification of intent
to performpublic works projects at the beginning of each contract year
in a statewide publication and in a legal newspaper of general
circulation in every county in which the public works projects are
anti ci pat ed.

(6) Job order contractors shall pay prevailing wages for all work
that would otherw se be subject to the requirenents of chapter 39.12
RCW  Prevailing wages for all work performed pursuant to each work
order nmust be the rates in effect at the tinme the individual work order
i s issued.

(7) I'f, inthe initial contract term the public body, at no fault
of the job order contractor, fails to issue the m ni mrum anount of work
orders stated in the public request for proposals, the public body
shal |l pay the contractor an amobunt equal to the difference between the
m ni mum work order anount and the actual total of the work orders
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issued nultiplied by an appropriate percentage for overhead and profit
contained in the contract award coefficient for services as specified
in the request for proposals. This is the contractor's sol e renedy.

(8 Al job order contracts awarded under this section nust be
signed before July 1, 2013, however the job order contract may be
extended or renewed as provided for in this section.

(9) Public bodies may anend job order contracts awarded prior to
July 1, 2007, in accordance with this chapter

NEW SECTION. Sec. 404. WORK ORDERS. (1) The nmaxi num doll ar
amount for a work order shall not exceed three hundred thousand
dol lars, except that two work orders of three hundred fifty thousand
dol | ars each are all owed.

(2) No nore than five work orders equal to or greater than three
hundred thousand dollars nmay be issued by a public body in a twelve-
mont h contract performance period for each job order contract.

(3) All work orders issued for the sanme project shall be treated as
a single work order for purposes of the dollar limt on work orders.

(4) No nore than twenty percent of the dollar value of a work order
may consist of itens of work not contained in the unit price book.

(5) Any new permanent, enclosed buil ding space constructed under a
wor k order shall not exceed two thousand gross square feet.

(6) A public body may issue no work orders under a job order
contract until it has approved, in consultation with the office of
mnority and wonen's business enterprises or the equivalent |ocal
agency, a plan prepared by the job order contractor that equitably
spreads certified wonen and mnority business enterprise subcontracting
opportunities, to the extent permtted by the WAshington state civi
rights act, RCW 49.60.400, anong the various subcontract disciplines.

(7) For purposes of chapters 39.08, 39.12, 39.76, and 60.28 RCW
each work order issued shall be treated as a separate contract. The
alternate filing provisions of RCW 39.12.040(2) apply to each work
order that otherwise neets the eligibility requirenents of RCW
39.12. 040(2).

(8 The job order contract shall not be for the procurenent of
architectural or engineering services not associated with specific work
orders. Procurenment of architectural and engi neering services shall be
i n accordance w th RCW 39. 80. 040.
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NEW SECTI ON. Sec. 405. A public body shall provide to the board
the followng information for each job order contract at the end of
each contract year

(1) Alist of work orders issued;

(2) The cost of each work order;

(3) Alist of subcontractors hired under each work order;

(4) If requested by the board, a copy of the intent to pay
prevailing wage and the affidavit of wages paid for each work order
subcontract; and

(5) Any other information requested by the board.

PART 5
OTHER PROVI SI ONS

Sec. 501. RCW 39.10.120 and 2001 c 328 s 5 are each anended to
read as foll ows:

(((a ded I . o L (3 : hi
seet+oen-)) The alternative public works contracting procedures
aut horized under this chapter are limted to public works contracts
signed before July 1, ((2086%)) 2013. Met hods of public works

contracting authorized ((by—REW39--10050—and—39-10-060—6+—39-10-05%
anrd—39-230-061)) under this chapter shall remain in full force and

effect until conpletion of contracts signed before July 1, ((2606%))
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NEW SECTION. Sec. 502. Projects approved by the school district

project review board established under RCW 39. 10. 115, and the hospital
district project review board established under RCW 39.10.117 before
July 1, 2007, may proceed wthout the approval of the conmttee
established in section 104 of this act.

Sec. 503. RCW 60.28.011 and 2003 c¢c 301 s 7 are each anended to
read as foll ows:

(1) Public inprovenent contracts shall provide, and public bodies
shall reserve, a contract retainage not to exceed five percent of the
nmoneys earned by the contractor as a trust fund for the protection and
paynment of: (a) The clainms of any person arising under the contract;
and (b) the state with respect to taxes inposed pursuant to Title 82
RCW whi ch may be due from such contractor.

(2) Every person performng |abor or furnishing supplies toward the
conpletion of a public inprovenent contract shall have a lien upon
nmoneys reserved by a public body under the provisions of a public
i nprovenent contract. However, the notice of the lien of the claimnt
shall be given wthin forty-five days of conpletion of the contract
wor k, and in the manner provided in RCW 39.08. 030.

(3) The contractor at any tinme nmay request the contract retainage
be reduced to one hundred percent of the value of the work remaining on
t he project.

(a) After conpletion of all contract work other than | andscapi ng,
the contractor may request that the public body rel ease and pay in full
the anounts retained during the perfornmance of the contract, and sixty
days thereafter the public body nust release and pay in full the
anounts retained (other than continuing retention of five percent of
the noneys earned for |andscaping) subject to the provisions of
chapters 39.12 and 60.28 RCW

(b) Sixty days after conpletion of all contract work the public
body nmust release and pay in full the anmounts retained during the
performance of the contract subject to the provisions of chapters 39.12
and 60.28 RCW
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(4) The noneys reserved by a public body under the provisions of a
public inprovenent contract, at the option of the contractor, shall be:

(a) Retained in a fund by the public body;

(b) Deposited by the public body in an interest bearing account in
a bank, mutual savings bank, or savings and | oan association. |Interest
on noneys reserved by a public body under the provision of a public
i nprovenent contract shall be paid to the contractor

(c) Placed in escrow with a bank or trust conpany by the public
body. When the noneys reserved are placed in escrow, the public body
shal |l issue a check representing the sumof the noneys reserved payabl e
to the bank or trust conpany and the contractor jointly. This check
shall be converted into bonds and securities chosen by the contractor
and approved by the public body and the bonds and securities shall be
held in escrow. Interest on the bonds and securities shall be paid to
the contractor as the interest accrues.

(5) The contractor or subcontractor may wthhold paynent of not
nmore than five percent fromthe noneys earned by any subcontractor or
sub-subcontractor or supplier contracted with by the contractor to
provide | abor, materials, or equipnent to the public project. Wenever
the contractor or subcontractor reserves funds earned by a
subcontractor or sub-subcontractor or supplier, the contractor or
subcontractor shall pay interest to the subcontractor or sub-
subcontractor or supplier at a rate equal to that received by the
contractor or subcontractor fromreserved funds.

(6) A contractor may submt a bond for all or any portion of the
contract retainage in a form acceptable to the public body and froma
bondi ng conpany neeting standards established by the public body. The
public body shall accept a bond neeting these requirenments unless the
public body can denonstrate good cause for refusing to accept it. This
bond and any proceeds therefromare subject to all clains and |iens and
in the sane manner and priority as set forth for retained percentages
in this chapter. The public body shall release the bonded portion of
the retained funds to the contractor within thirty days of accepting
the bond fromthe contractor. Wenever a public body accepts a bond in
lieu of retained funds froma contractor, the contractor shall accept
like bonds from any subcontractors or suppliers from which the
contractor has retained funds. The contractor shall then rel ease the
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funds retained fromthe subcontractor or supplier to the subcontractor
or supplier wthin thirty days of accepting the bond from the
subcontractor or supplier.

(7) 1f the public body admnistering a contract, after a
substantial portion of the work has been conpleted, finds that an
unreasonable delay wll occur in the conpletion of the remaining
portion of the contract for any reason not the result of a breach
thereof, it may, if the contractor agrees, delete fromthe contract the
remai ning work and accept as final the inprovenent at the stage of
conpl etion then attained and nake paynent in proportion to the anmount
of the work acconplished and in this case any anounts retained and
accumul ated under this section shall be held for a period of sixty days
follow ng the conpletion. In the event that the work is term nated
before final conpletion as provided in this section, the public body
may thereafter enter into a new contract with the sane contractor to
perform the remaining work or inprovenent for an anount equal to or
|l ess than the cost of the remaining work as was provided for in the
original contract w thout advertisenent or bid. The provisions of this
chapter are exclusive and shall supersede all provi sions and
regul ations in conflict herewth.

(8) Whenever the departnment of transportation has contracted for
the construction of tw or nore ferry vessels, sixty days after
conpletion of all contract work on each ferry vessel, the departnent
must release and pay in full the anmounts retained in connection with
the construction of the vessel subject to the provisions of RCW
60.28.020 and chapter 39.12 RCW However, the departnent of
transportation may at its discretion condition the release of funds
retained in connection with the conpleted ferry upon the contractor
delivering a good and sufficient bond with two or nore sureties, or
wth a surety conpany, in the anmount of the retained funds to be
released to the contractor, conditioned that no taxes shall be
certified or clains filed for work on the ferry after a period of sixty
days follow ng conpletion of the ferry; and if taxes are certified or
claims filed, recovery may be had on the bond by the departnent of
revenue and the material men and | aborers filing clains.

(9) Except as provided in subsection (1) of this section,
reservation by a public body for any purpose fromthe noneys earned by
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a contractor by fulfilling 1its responsibilities under public
i nprovenent contracts i s prohibited.

(10) Contracts on projects funded in whole or in part by farners
home admnistration and subject to farners hone admnistration
regul ations are not subject to subsections (1) through (9) of this
section.

(11) This subsection applies only to a public body that has
contracted for the construction of a facility using the general
contractor/construction manager procedure, as defined under RCW

((39—16-0661)) 39.10.020 (as recodified by this act). If the work
performed by a subcontractor on the project has been conpleted within
t he first hal f of t he time provi ded in t he genera

contractor/constructi on manager contract for conpleting the work, the
public body may accept the conpletion of the subcontract. The public
body nust give public notice of this acceptance. After a forty-five
day period for giving notice of liens, and conpliance wth the
retai nage release procedures in RCW 60.28.021, the public body may
release that portion of the retained funds associated with the
subcontract. Clainms against the retained funds after the forty-five
day period are not valid.

(12) Unless the context clearly requires otherwi se, the definitions
in this subsection apply throughout this section.

(a) "Contract retainage" neans an anount reserved by a public body
fromthe noneys earned by a person under a public inprovenent contract.

(b) "Person" neans a person or persons, nechanic, subcontractor, or
mat eri al person who perforns |abor or provides materials for a public
i nprovenent contract, and any other person who supplies the person with
provisions or supplies for the carrying on of a public inprovenent
contract.

(c) "Public body"™ neans the state, or a county, city, town,
district, board, or other public body.

(d) "Public inprovenent contract” neans a contract for public
i nprovenents or work, other than for professional services, or a work
order as defined in RCW39. 10.020 (as recodified by this act).

Sec. 504. RCW 70.150.070 and 2005 c¢c 469 s 2 are each anended to
read as fol |l ows:
RCW 70. 150. 030 through 70.150.060 shall be deened to provide an
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addi tional nethod for the provision of services fromand in connection
with facilities and shall be regarded as suppl enental and additional to
powers conferred by other state |aws and by federal |aws. ((ApubHe

bod I . I Lt aibl : I

NEW SECTI ON. Sec. 505. A new section is added to chapter 43.131
RCWto read as foll ows:

The alternative works contracting procedures under chapter 39.10
RCW shall be term nated June 30, 2013, as provided in section 506 of
this act.

NEW SECTI ON. Sec. 506. A new section is added to chapter 43.131
RCWto read as foll ows:

The follow ng acts or parts of acts, as now existing or hereafter
anended, are each repeal ed, effective June 30, 2014:

(1) RCW39.10.010 (as recodified by this act) and section 1 of this
act & 1994 c 132 s 1;

(2) RCW 39.10.020 (as recodified by this act) and section 101 of
this act & 2005 ¢ 469 s 3;

(3) RCW 39.10.800 (as recodified by this act) and section 102 of
this act & 2005 ¢ 377 s 1,

(4) RCW 39.10.810 (as recodified by this act) and section 103 of
this act & 2005 ¢ 377 s 2;

(5 RCW39.10.--- and section 104 of this act;
(6) RCW39.10.--- and section 105 of this act;
(7) RCW39.10.--- and section 106 of this act;
(8 RCW39.10.--- and section 107 of this act;
(9) RCW39.10.--- and section 108 of this act;
(10) RCW 39.10.--- and section 109 of this act;

(11) RCW 39.10.051 (as recodified by this act) and section 201 of
this act, 2003 ¢ 352 s 2, 2003 c 300 s 4, 2002 c 46 s 1, & 2001 c 328
s 2;

(12) RCW 39.10.080 (as recodified by this act) and section 202 of
this act & 1994 c¢ 132 s §;
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(13) RCW 39.10.070 (as recodified by this act) and section 203 of
this act & 1994 c 132 s 7,

(14) RCW39.10.--- and section 204 of this act;

(15) RCW 39.10.061 (as recodified by this act) and section 301 of
this act, 2003 ¢ 352 s 3, 2003 ¢ 300 s 5, 2002 c 46 s 2, & 2001 c 328
s 3

(16) RCW39.10.--- and section 302 of this act;

(17) RCW39.10.--- and section 303 of this act;

(18) RCW39.10.--- and section 304 of this act;

(19) RCW39.10.--- and section 305 of this act;

(20) RCW 39.10.--- and section 306 of this act;

(21) RCW39.10.--- and section 307 of this act;

(22) RCW39.10.--- and section 308 of this act;

(23) RCW 39.10.130 (as recodified by this act) and section 401 of
this act & 2003 ¢ 301 s 1,

(24) RCW39.10.--- and section 402 of this act;

(25) RCW39.10.--- and section 403 of this act;

(26) RCW 39.10.--- and section 404 of this act;

(27) RCW 39.10.--- and section 405 of this act;

(28) RCW39.10.100 (as recodified by this act) and 2005 ¢ 274 s 275
& 1994 c 132 s 10;

(29) RCW 39.10.090 (as recodified by this act) and 1994 ¢ 132 s 9;

(30) RCW 39.10.120 (as recodified by this act) and section 501 of
this act & 2001 c 328 s 5;

(31) RCW39.10.--- and section 502 of this act;

(32) RCW 39.10.900 (as recodified by this act) and 1994 c 132 s 13;

(33) RCW39.10.901 (as recodified by this act) and 1994 c 132 s 14;
and

(34) RCW39.10.--- and section 509 of this act.

NEW SECTION.  Sec. 507. RCW 39.10.902 (Repeal er) and 2006 c 261 s

3 & 2005 ¢ 469 s 5 are each repeal ed.

NEW_ SECTI ON

Sec.

508.

The follow ng acts or

parts of acts are

each repeal ed:
(1) RCW 39.10.030 (Public notification and review process) and 1997
c 376 s 2 & 1994 c 132 s 3;

Code Rev/ SCG seg 45 S-0075.4/07 4th draft



© 00 N O Ol WDN P

e e o
o U N WN R O

17
18

19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

(2) RCW 39.10.040 (Baseball stadium project--Alternative procedure
may be used) and 1994 c¢ 132 s 4;

(3) RCW 39.10.063 (City denonstration projects--Conditions--
Contract deadline) and 2005 ¢ 377 s 3;

(4) RCW 39.10.065 (Denponstration projects--Contract deadline--
Transfer of authority to other public body) and 1997 ¢ 376 s 5;

(5 RCW 39.10.067 (School district capital denonstration projects--
Conditions) and 2006 ¢ 261 s 1, 2003 c 301 s 3, 2002 c 46 s 3, & 2000
c 209 s 3

(6) RCW 39.10.068 (Public hospital district capital denonstration
proj ects--Conditions) and 2003 ¢ 300 s 6;

(7) RCW 39.10.115 (School district project review board--
Est abl i shed- - Procedures) and 2006 ¢ 261 s 2, 2001 ¢ 328 s 4, & 2000 c
209 s 4; and

(8) RCW39.10.117 (Public hospital district project review board--
Est abl i shed- - Procedures) and 2003 ¢ 300 s 7.

NEW SECTI ON.  Sec. 509. PART HEADI NGS AND CAPTI ONS NOT' LAW  Part
headi ngs and captions used in this act are not any part of the |aw

NEW SECTION. Sec. 510. The following sections are codified or
recodified in chapter 39.10 RCWin the foll ow ng order:

RCW 39. 10. 010

RCW 39. 10. 020

RCW 39. 10. 800

RCW 39. 10. 810

Section 104 of this act
Section 105 of this act
Section 106 of this act
Section 107 of this act
Section 108 of this act
Section 109 of this act

RCW 39. 10. 051
RCW 39. 10. 080
RCW 39. 10. 070
Section 204 of this act
RCW 39. 10. 061
Section 302 of this act
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Section 303 of this act
Section 304 of this act
Section 305 of this act
Section 306 of this act
Section 307 of this act
Section 308 of this act
RCW 39. 10. 130

Section 402 of this act
Section 403 of this act
Section 404 of this act
Section 405 of this act

RCW 39. 10. 100
RCW 39. 10. 090
RCW 39. 10. 120
Section 502 of this act
RCW 39. 10. 900
RCW 39. 10. 901
Section 509 of this act

NEW SECTION. Sec. 511. This act is necessary for the immedi ate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
July 1, 2007, except for section 104 of this act, which takes effect
i mredi ately, and section 507 of this act, which takes effect June 30,
2007.

--- END ---
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